‘Hellhole’ Report Masks the Truth about Litigation against Corporations
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Soon, the American Tort Reform Association will again be seeking publicity for its annual “survey” of so-called “judicial hellholes.” What ATRA will not say is that this non-scientific, one-sided poll of corporate lawyers is a self-serving and well-funded attempt hatched by large corporations to distract attention from their own dangerous misdeeds and to prevent wrongdoers from being held accountable.

The report’s intent is to undermine confidence in and reliance on the judicial system. The “hellhole” label is also a backdoor effort to influence the thinking of judges and jurors against victims and victim compensation.

Although the wrongs committed by corporations inflict real injuries, physical and fiscal, upon ordinary Americans, instead of correcting their injurious conduct, ATRA’s patrons, allies and corporate sponsors seemingly use the “hellhole” report and other PR gimmicks to avoid responsibility and shift the focus of our attention.

While Congress and politicians are increasingly swayed by big bucks from big business, our legal system, which promises those of even modest means fair judgment from a jury of their peers, remains relatively out of the reach of corporate control. Therefore, those who take dangerous shortcuts or engage in intentional, harmful acts fear the revelation of wrongdoing and accountability that the justice system provides.

This year alone, Toyota entered into a $1.2 billion settlement of criminal charges that it concealed safety problems, and General Motors was exposed by discovery during civil litigation that it failed to reveal to regulators or its customers defects with ignition switches in many of its vehicles. That danger was hidden for years within layers of company management, and might have caused dozens of deaths.

Takata, a prime supplier of automobile air bags, also knew of malfunctions of its equipment supplied to various automakers, resulting in explosions that threw off shrapnel and killed innocent drivers. It is now in the midst of a multimillion-vehicle recall.

Highway guardrail maker Trinity Industries was found guilty of defrauding the federal government under the False Claims Act for making guardrails that malfunction during car crashes and slice through vehicles, resulting in at least five deaths and numerous other injuries.

However, the losses of life in manufacturing cases pale in comparison to the latest estimates of deaths due to preventable medical errors, also known as malpractice. America’s hospitals are thought to negligently kill between 210,000 and 400,000 patients annually, making health care the third-leading cause of death behind heart disease and cancer. Still, in California, ATRA’s leading “hellhole,” it took a $60 million PR effort by hospitals, insurers and big businesses, among others, to preserve an outdated, 40-year-old cap on damages, which discourages and stifles compensatory litigation by victims who are often minors, elderly, disabled or poor.

In West Virginia, another perennial ATRA “hellhole,” Freedom Industries agreed to millions of dollars in damages after it caused a January chemical spill that contaminated the water supply of some 300,000 people for more than a week. Also in West Virginia, the former head of Massey Coal has become one of the few corporate heads to face criminal action. Federal authorities, noting 29 miners’ needless deaths, are alleging a willful conspiracy to violate mine safety standards “in order to produce more coal, avoid the costs of following safety laws, and make more money.”

This year was also a banner year for civil and criminal misconduct by the corporate banking sector. Hardly a week went by without an admission, settlement agreement or guilty plea involving tens or hundreds of millions, if not billions, in restitution payments in cases involving improper and often illegal financial shenanigans.

Not surprisingly, ATRA has no negative designation for the corporate boardrooms where these physically dangerous and fiscally injurious schemes are concocted, condoned or cynically compensated. Nor does it have any complaints when big businesses access the courts to overturn minimum-wage laws, anti-pollution regulations or to stifle competition with frivolous patent protection lawsuits against smaller companies.

It is tragic that for so many years, ATRA has been able to so easily pass on to the unknowing public the “hellhole” scheme. It is even more tragic that true justice has been so demeaned. To paraphrase Harry Truman, it is not a “hellhole” when justice is meted out; it is the truth, they just think it is a “hellhole.”
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