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The “Tu Quoque Defense”
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"Tu Quoque," Latin for "you also," is a defense in which the defendant argues that since the other side committed the same crimes, it is not legitimate to prosecute the defendants of those crimes. In the case of Saddam Hussein, the defense might be raised in three contexts. First, the defense may seek to argue that since the United States provided financial support and material assistance to aid the Ba’athist Regime’s war efforts against Iran, with knowledge of the actions the regime took against Iraqi Kurds and Shi’ites who supported Iran, that it would be unfair for an American-created Tribunal to prosecute the defendants for such actions. Second, the defense may try to argue that since the United States invaded Iraq without Security Council authorization or a legitimate claim to self-defense, it is unfair for an American-created Tribunal to prosecute the defendants for the crime of aggression against Iran or Kuwait. And third, the defense may seek to claim that since the United States has argued that the necessity defense justifies its aggressive actions against towns in Iraq and Afghanistan suspected of being a base of operation for terrorists, that an American-created Tribunal should be estopped from denying the right of the Ba’athist Regime to take actions for the same reason against the northern Kurds and the southern marsh Arabs.

The Tu Quoque defense is a cousin of the equitable "clean hands doctrine," which provides that one who comes to court for help must come with unsoiled hands. The International Criminal Tribunal for the Former Yugoslavia stated in Prosecutor v. Kupreskic (2000), that the Tu Quoque defense has been "universally rejected" and that "there is in fact no support either in State practice or in the opinions of publicists for the validity of such a defense." But precedent for applying the doctrine can be found in the case law of the Federal Supreme Court of Germany which held in a 1960 war crimes case that "no State may accuse another State of violations of international law and exercise criminal jurisdiction over the latter’s citizens in respect of such violations if it is itself guilty of similar violations against the other State or its allies." See 32 ILR (1966), 564. Based on this precedent, we must ask: Did the U.S. government’s involvement in establishing the Iraqi Special Tribunal open the door for the defendants to argue the Tu Quoque defense?

The first answer is that although the United States’ CPA initially established the Iraqi Special Tribunal in December 2003, the IST is not a U.S. court. The Tribunal and its judges were approved on August 11, 2005, by the Iraqi National Assembly, and the judges and prosecutor are Iraqi, not American. Moreover, under the IST Statute the judges and prosecutor are independent and are prohibited from taking guidance from any government. Since the Judges and Prosecutors represent the Iraqi people and not the United States, their hands are not soiled by the actions of the United States, and there is no equitable bar to prosecuting the defendants.

Secondly, Courts that have examined the Tu Quoque defense in the past have held that a guilty State’s involvement in creating a Tribunal does not open the door to the Tu Quoque defense where the Tribunal’s bench does not include judges from the guilty State. The issue arose in two cases before the post-World War II US Military Tribunal at Nuremberg, where the defense argued that the Tribunal could not legitimately convict the defendants of the crime of aggression when the Soviet Union, which cooperated in the establishment of the Military Tribunal, had also engaged in a war of aggression in complicity with Germany. In the "High Command Case" (U.S. v. van Leeb, 1948), the Military Tribunal ruled that "Under general principles of law, an accused does not exculpate himself from a crime by showing that another committed a similar crime, either before or after the alleged commission of the crime by the accused." And in the "Ministries Case" US v. von Weizsacker, 1949), the Tribunal stated: "But even if it were true that the London Charter and Control Council Law No. 10 are legislative acts, making that a crime which before was not so recognized, would the defense argument be valid? It has never been suggested that a law duly passed becomes ineffective when it transpires that one of the legislators whose vote enacted it was himself guilty of the same practice."

Thus, the Iraqi Special Tribunal should reject the defendants’ attempts to elicit evidence of American actions in an attempt to prove a Tu Quoque defense. There is, however, one argument that the defense can make based on American actions that would be relevant. At Nuremberg, defendant Grand Admiral Carl Doenitz argued that he could not be convicted of waging unrestricted submarine warfare in the Atlantic since American Admiral Chester Nimitz had admitted that the United States had done the same thing in the Pacific. But the defense was not arguing that American violation of international law rendered it unfair to convict the German Admiral for the same acts. Rather, the defense was arguing that the American actions indicated that it was not a violation of international law to conduct unrestricted submarine warfare. Thus, Defense Counsel Kranzbuehler told the Tribunal: "The stand taken by the Prosecution [which had argued against recognition of the Tu Quoque defense"> differs entirely from the conception on which my application is based. I in no way wish to prove or even to maintain that the American Admiralty in its U-boat warfare against Japan broke international law. On the contrary, I am of the opinion that it acted strictly in accordance with international law." See 8 Trial of the Major War Criminals before the International Military Tribunal (official version, Nurmeberg, 1947), at 549. The Nuremberg Tribunal was persuaded by this argument, and did not convict Doenitz of the charge.

Drawing on the Nuremberg precedent, defense counsel before the Iraqi Special Tribunal may legitimately seek to prove that the international community’s mixed reaction and the absence of a General Assembly resolution condemning the 2003 invasion of Iraq, as well as the lack of consensus on a definition of aggression for use by the International Criminal Court, indicate that there does not presently exist sufficient international agreement on the crime of aggression to fairly prosecute the defendants of the charge. Similarly, defense counsel may legitimately seek to prove that the international community’s lack of condemnation of American aggressive actions to root out terrorists and insurgents from towns in Iraq and Afghanistan indicates that it was not against international law for Saddam Hussein to take similar action against the town of Dujail in 1982. The prosecution may counter with evidence that the defendants’ actions were unnecessary or disproportionate to the threat, but this will ultimately be a question that the Tribunal will have to decide based on the evidence. It is not an argument foreclosed by virtue of the international rejection of the Tu Quoque defense.

< http://law.case.edu/saddamtrial/entry.asp?entry_id=34 > 

Comments

Should the "Tu Quoque" defense be allowed by the Iraki Special Tribunal? Defense counsel may argue that the Iraki Special Tribunal is an independent court; therefore, the court should make it own determination with respect to the Tu Quoque defense. Assuming the court permits defense counsel to invoke the Tu Quoque defense, such a defense will not get Saddam off the hook with respect to the abominable crimes committed aginst the town of Dujail for one simple reason: the United States is not a party to the proceedings before the Iraki Special Tribunal. Thus, for the Tu Quoque defense to apply, a defendant has to show that the plaintiff committed similar crimes. Here, Saddam is only facing the ghosts of Dujail and the innocent suvivors of the tragedy. In my opinion yes, it should be like this TestKing
Posted by Hank freid (email) on 03/01/2009 @ 05:55 AM

---------------------------------------------------------------------------------------------------------------------------------------

The "Tu Quoque" defense is a contentious issue for several reasons when discussing the field of international law. Although it is widely regarded as invalid there is a related discussion surrounding the charge of "crimes of aggression." As concerned citizens of the world we seek to punish those who violate the norms and ideals we hold dear. But at the same time, the evolution of those norms into what the community may authoritatively call "law" is usually a long and difficult process, one that involves more than a legislative bill or executive order. And even though the Rome Statute and the UN Charter have made attempts to codify the crime of aggression (poorly, at that), it seems clear that interpretation and enforcement in a world where the power of the state reigns supreme can at least be described as problematic. 

There have been several clear examples of countries like the United States, Russia, NATO, and others committing acts that seem inconsistent with the Rome Statute. Punishment or public denouncement has not come, mostly due to the states that sit on the Security Council. The result should have been predictable: actors are unable to understand or forecast which conduct will be allowed and which crosses the lines of permissibility. When states are punished, the result can be interpreted as instituting a morphing criteria based on the parties involved.

Statute or no, with conflicting messages emerging from the world community there seems to be a good argument for allowing those charged with crimes of aggression to challenge it in court. Punishment should not be reserved for those states that end up on the wrong side of the international powers; this sort of discrimination is a terrible tyranny. Until the world community comes to a consensus on the definition of a given international crime, or widespread practice evolves to a point where the presence of a norm is unquestionable, I don’t believe that defendants should be prevented from challenging the issue at trial. 

Posted by jbk on 02/03/2008 @ 11:14 PM

---------------------------------------------------------------------------------------------------------------------------------------

The tu quoque defense should have been allowed Saddam.

Aggression is not yet a crime in the international community. Perhaps it is according to the UN Charter or even the Caroline case. Professor Scharf, however, pointed out that the international community has failed on numerous occasions to denounce aggressive acts clearly not taken within the confines of Section 2(4) of the UN Charter. International self-defense finds its roots in the domestic concept; one defined by proportionality and imminence of harm. 

Imminence means no anticipatory actions. Domestic courts in the US have convicted wives suffering from Battered Woman’s Syndrome when they kill their husbands in their sleep. There can be little doubt that an abusive husband will again beat his wife when he awakes. Yet killing a sleeping husband in anticipation of another beating does not satisfy the imminence or proportionality requirements of a domestic self-defense. Anticipatory action is inexcusable at home and the UN Charter proclaims the same abroad. Yet custom sets its own standard. 

“Heat of passion” (although in domestic law it’s limited to a continuous, uninterrupted series of actions) is another aspect of self-defense acknowledged in the United States and elsewhere as a mitigating factor, if not affirmative defense, in domestic law. The UN Charter rejects that; it implies that states, unlike individuals, should be a little more rational, should be able to exercise a little bit more restraint. Experience teaches us, though, that states are anything but rational. With its roots in domestic law, it is no wonder that international law is so unwilling to allow the heat of passion defense to pass. An assassination attempt on the first Bush prompted a heated Clinton to bomb Iraq with a collateral damage cushion. 9/11 no doubt left the second Bush and the rest of this county heated and passionate and a little over a year later the first aggressive actions were being taken against a state not directly involved. Where should the line be drawn? 

Ideally it should be drawn where Section 2(4) establishes it; where US jurisprudence itself established it two hundred years ago in the Caroline case. Imminent danger is the only excuse and proportionate action is the only method. But it is improper for an American created court to apply Section 2(4). If anything it was legal fallacy, potentially allowing future critics to point at the IHT as another example of victor’s justice, only nominally different than the Nuremberg trials years ago. Yes, yes – the new Iraqi government voted to accept the tribunal and made minor changes, but it was still a tribunal set up by the provisional government, a government answering directly to the American aggressors. 

Professor Scharf makes clear that every tribunal and nearly every domestic court has rejected “clean hands” and tu quoque. The defense that won the day for Admiral Doenitz during the Nuremberg Trials, however, was but a twisted version of tu quoque and “clean hands.” In that case Doenitz escaped conviction for unrestricted submarine warfare simply because he proved that he never broke international law. The fact that the Americans engaged in unrestricted submarine warfare was evidence that international law was as of yet undecided on the issue. The court bought the argument and ruled that he could not be tried on the grounds that he had violated international law. This is despite his obvious violation of the Second London Naval Treaty of 1936; fortunately for him the US broke the same treaty. It was the very essence of Tu Quoque! Less than 20 years later (1960), Germany internalized the Nazi crimes and held their own war crime trials. The Federal Supreme Court of Germany determined that no state could exercise jurisdiction over the citizens of a state accused of crimes of which both states were guilty. This undoubtedly rested on the precedent set in the Doenitz trial. 

Saddam’s actions in Dujail were disproportionate, they were not used to thwart an imminent threat, however, it can be claimed that they were taken in the heat of passion. This means nothing according to Section 2(4), yet according to international custom (based on the example set in Doenitz) it means everything. The US has taken overtly aggressive acts, arguably disproportionate many times, and probably will continue to do so. The international community fails to condemn the Americans and thus implies international acceptance of an expansive definition of self-defense. The point can also be made that the US was supporting the Baathist regime when Saddam ordered these actions against Dujail thus they accepted them, even passively approved them. US actions in Afghanistan should also be scrutinized. I do not mean to imply that any of these actions were necessarily wrong, nor that they were necessarily disproportionate. Nor do I mean to imply the horrors Saddam was responsible for in Dujail should in any way be excusable. What I do mean to imply is that the tu quoque defense was legitimate in his trial and only there. Comparisons should be made; the state of international law on aggression should be determined. That is only proper and this defense is one of the only ways that the issue can be brought into consideration before the court.

Tu quoque is illegitimate and inappropriate as a defense; the most recent international precedent says as much (even though the IHT is not bound by precedent). In turn, aggression is not within the bounds of Section 2(4) of the UN Charter. This may be, but there was the treaty that Doenitz clearly violated and there were Nuremberg court proclamations denying use of tu qujusticeoque. Yet that same court found for Doenitz based on the reasoning outlined above (he was still convicted for other war crimes committed). As the tu quoque defense existed for Doenitz it should also have existed for Saddam. 

This defense, however, would only be legitimate to counter “victor’s ;” something international law will have to escape before it can truly claim to be international justice. I do not attack the IHT, the efforts there, the people who organized it, or anyone else. I only wish to give my amateur opinion; rejection of this defense in this situation just doesn’t sit well with me. This was probably the closest we could come to an Iraqi created court and admittedly it was still an Iraqi-maintained and -accepted court. We have come a long way from the implications of Nuremberg, and we will only advance further. I respect the direction international law and it’s war tribunals are taking and expect that in the future they will be even less biased, even better-organized. Practice makes perfect and ideally I would prefer our international criminal tribunals a little on the rusty side, rather than over-practiced (the latter would be much more a travesty for mankind than the former). 

Posted by Nate (email) on 03/30/2007 @ 01:13 AM

---------------------------------------------------------------------------------------------------------------------------------------

I agree with Mr. Komlavi Atsou with regards to saving the "Tu Quoque" defense for later crimes. 


The prosecution was very smart to try the much less complex case in Dujail where the facts are fairly straightforward and there is pretty established evidence trail which can lead to a just and fair resolution.
 
There is no relevant "Tu Quoque" analogy to US operations in comparison to the Dujail operation where Saddam responded with such malice and disproportionality. To respond to an assassination attempt and "target kill" participants is one thing, but to destroy an entire town is another. Killing 143 of the town's inhabitants (a number of these were boys 13 years of age), incarcerating and torturing 1,500 people, sending other residents to desert camps, and salting and razing over 250,000 acres of farmland is well beyond a proportional response. Figures from http://www.guardian.co.uk/international/story/0,3604,1500676,00.html#article_continue
If the information is accurate, the people on trial should be held responsible. We shall have to wait till the trial establishes a more accurate historical record as both sides present their evidence.

As others have mentioned, the "Tu Quoque" defense might be applied to other crimes (or not at all according to Prof. Scharf), but I would not even try to bring it up on the first trial.

Posted by Christopher C. on 11/29/2005 @ 09:54 PM

---------------------------------------------------------------------------------------------------------------------------------------

In my mind, I always think about these situations and these sorts of defenses as if the players are nothing more than children. It makes me think so much clearer about the whole situation, especially because it gives me that bit of personal experience that helps me figure out a lot better what seems to be fair. When I was a little kid, my brother and I fought like cats and dogs. He'd punch me, I'd punch him back, and then he'd kick me for punching him back. It never seemed fair, at least, not to me. I think that this is exactly the sort of activity that this Tu Quoque defense is supposed to prevent: You can't punish somebody for doing the same thing to you that you did to them. You can't kick them for punching you back. Otherwise the rivalry never ends and there's always more punishment. 

So with that in mind, let's think exactly what's going on here. Is the US really punishing Hussain for fighting back? "First, the defense may seek to argue that since the United States provided financial support and material assistance to aid the Ba’athist Regime’s war efforts against Iran, with knowledge of the actions the regime took against Iraqi Kurds and Shi’ites who supported Iran, that it would be unfair for an American-created Tribunal to prosecute the defendants for such actions." I think this is saying that if Iraq and the US were both fighting their younger sister, it's improper for the US to invoke punishment against Iraq. That's really not the same at all. It's unfair, but it's not the same as the Tu Quoque defense. 

"Second, the defense may try to argue that since the United States invaded Iraq without Security Council authorization or a legitimate claim to self-defense, it is unfair for an American-created Tribunal to prosecute the defendants for the crime of aggression against Iran or Kuwait." I think this is about equivalent to the older brother breaking up a fight between his two younger siblings instead of running to mom to see if it's OK to do it first, and then punishing one of the siblings. Of course, that sort of assumes that the US used only as much force as necessary and thought it was acting in a protective way. I'm not a huge fan of American politics, but that sounds about as patronizing as America frequently tries to be. In any case, it's closer to what Tu Quoque prevents against, but it's still not quite the same.

"And third, the defense may seek to claim that since the United States has argued that the necessity defense justifies its aggressive actions against towns in Iraq and Afghanistan suspected of being a base of operation for terrorists, that an American-created Tribunal should be estopped from denying the right of the Ba’athist Regime to take actions for the same reason against the northern Kurds and the southern marsh Arabs." This is a little confusing, but I think it says that if the US says it had no choice but to fight with Iraq and Afghanistan, Iraq can say it had to fight with the Kurds and the Arabs. This is interesting, but all that really seems to mean to me is that it's only fair for the tribunal to at least consider the necessity defense if it really is an american run tribunal.

In all of the above cases, though, the American created Tribunal seems a whole lot more like the US telling its big brother what's going on and having the big brother deal with it than the US punishing Iraq itself. If that's the case, then nothing that America did before calling big brother in to deal with the situation could constitute a Tu Quoque defense. And to me, that seems to be Prof. Scharf's opinion as well.

Posted by Jessica G. on 11/29/2005 @ 02:42 PM

---------------------------------------------------------------------------------------------------------------------------------------

Should the "Tu Quoque" defense be allowed by the Iraki Special Tribunal? Defense counsel may argue that the Iraki Special Tribunal is an independent court; therefore, the court should make it own determination with respect to the Tu Quoque defense. Assuming the court permits defense counsel to invoke the Tu Quoque defense, such a defense will not get Saddam off the hook with respect to the abominable crimes committed aginst the town of Dujail for one simple reason: the United States is not a party to the proceedings before the Iraki Special Tribunal. Thus, for the Tu Quoque defense to apply, a defendant has to show that the plaintiff committed similar crimes. Here, Saddam is only facing the ghosts of Dujail and the innocent suvivors of the tragedy.

I would advise defense counsel to save the "Tu Quoque" defense for a later when Saddam will be tried for war crimes against Iran. 

Posted by Komlavi Atsou (email) on 11/29/2005 @ 12:40 PM

---------------------------------------------------------------------------------------------------------------------------------------

Joe, I disagree. The U.S. invasion and subsequent occupation over the last few years is not relevant to the question of whether or not Saddam's actions in the previous two decades were criminal. One cannot point to a later, unrelated crime in order to exonerate oneself for a past action. Further, the two situations are not really comparable: the motives behind and the nature of the actions are distinct.

However, the U.S. support of the Ba'athist regime during the Iran-Iraq war is a problem. I still do not believe this would be a valid defense, primarily because the IST is not controlled by the United States. Regardless, the critique of American foreign policy is certainly well-founded.

Kevin Mitchell Posted by Kevin Mitchell on 11/29/2005 @ 11:11 AM

---------------------------------------------------------------------------------------------------------------------------------------

It does seem hypocritical that the US, who pushed for this tribunal, being guilty of similiar offenses should be critical of Saddam. One can not deny the unjustified act of aggression, indiscriminate killing of civilians, and torture of prisoners the US is guilty of.

Even if the "Tu Quoque" defense is thrown out, the point can be made (as stated above) that Saddam's actions were still not criminal. The international community's lack of condemnation for the US invasion and subsequent actions can be argued as evidence that Saddam's actions also were also legal. 

Regaurdless, I don't see a fair trial happening for a number of reasons. Primarily, the Shiite contempt for the Sunni insurgency still being waged all over Iraq; the fact that the US is still occupying Iraq, with a vested interest in the outcome of the trial; a Kurdish judge also does not bode well for Saddam. Essentially Saddam is being judged by his enemies, and his guilt is already a foregone conclusion. 

Posted by Joe on 11/28/2005 @ 07:38 PM

< http://law.case.edu/saddamtrial/trackback.asp?tb=34 >

________________________________________________________________________________________
NUREMBERG & THE TU QUOQUE DEFENSE

Nicole A. Heise  “Deciding not to Decide: Nuremberg and the Ambiguous History of the Tu Quoque Defense” appears in Volume 18, Number Two (Winter 2007) of The Concord Review.

“Deciding Not to Decide: Nuremberg and the Ambiguous History of the Tu Quoque Defense”

Abstract:      
Tu Quoque forged its historic legacy during the Nuremberg Tribunal following World War II when German Admiral Karl Doenitz used it as a defense to deflect war crime charges brought against him. By raising the Tu Quoque defense, Doenitz argued that he should be acquitted because other leaders and nations also committed the same crimes. Although many scholars note the Tu Quoque defense's importance, its history has largely been ignored. Using original court documents and personal papers from the Nuremberg Tribunal collection archived at Cornell University, this essay argues that the Tu Quoque defense's history is far from clear and that this ambiguous history clouds its legacy.

__________________________________________________________________________________________

SADDAM & THE TU QUOQUE DEFENSE
Defining Justice By Dave Johns The “You Too?” Defense

[image: image1.jpg]



Tu quoque, Latin for “you too,” is a legal defense in which defendants argue that since the other side also committed the same crime, it is not fair to prosecute. This defense has been discussed in the context of Saddam’s trial because many believe Saddam’s defense team will accuse the United States of committing the same crimes of which Saddam is accused.

What accusations might defense attorneys make against the United States?
The defense may argue that since the United States financially and materially aided the Ba’ath regime’s war against Iran in the 1980s and knew about the regime’s actions against Shi’iah and Kurds who supported Iran, it would be wrong for an American–created tribunal to prosecute Saddam for those acts. The defense may also claim that since the United States has taken aggressive military action against “terrorist havens” in Iraq and Afghanistan, the tribunal should not be able to prosecute Ba’ath Party leaders for similar acts against Kurdish and Shi’iah insurgents. 

Can the tu quoque defense work in court?
This defense –– which amounts to “the pot calling the kettle black” –– has had at best a mixed reception in court. In 2000, the international tribunal for the former Yugoslavia dismissed it out of hand. It’s hard to see how proof of two guilty parties who oppose each other should render them both innocent in the eyes of a court. Besides this, argues Scharf, in Iraq’s case, the tribunal was approved by the National Assembly, and the judges and prosecutor are not American, they are Iraqi, so the tribunal is not an American court. But a variation of the tu quoque might stand a chance against the charge of aggression against Saddam for his invasion of Kuwait, according to Scharf. Defense attorneys might argue that the mixed international response to the U.S. invasion of Iraq –– applause in some quarters, outrage in others –– shows that there is no clear definition for criminal aggression. A defense similar to this was successful in one case in the Nuremberg Trials. 

< http://www.pbs.org/frontlineworld/stories/iraq501/defining_youtoo.html >

__________________________________________________________________________________________

SLOBODAN MILOSOVIC & THE TU QUOQUE DEFENSE
“LESSONS LEARNED FROM THE BALKAN CONFLICTS”; INTERNATIONAL JUSTICE By Judith Armatta, Esq.; Coalition for International Justice; October 16, 2004, Boston College; Boston, Massachusetts 


I would like to begin with an example from the Milosevic trial which is suggestive of what I consider the major lesson to be learned from it for other war crimes trials of state leaders. The followng exchange between the late Judge Sir Richard May, then presiding, and the Accused, Slobodan Milosevic, occurred during the Accused's typically irrelevant cross examination of a witness who testified about a massacre of nearly 90 Bosnian Muslim men. He was one of three survivors. His father and three brothers were not so lucky. 

Rather than question him about the massacre, Mr. Milosevic asked who started the war and whether he knew about President Izetbegovic's plans for an Islamic Republic. After some time in this vein, Judge May interrupted to remind the Accused the Court is not helped by general political questions. Tellingly, Mr. Milosevic answered defiantly: "I will ask the questions I feel I need to. It doesn't matter if it assists you. I need to get to the truth." Attempting to reassert the Court's authority, Judge May responded, "If it doesn't assist us, you can't ask it." The Accused never backed down from his position. 

To the extent that any of his cross examination was relevant to a witness's testimony or the charges against him, it was accidental. As Mr. Milosevic announced from the beginning, he had no intention of defending himself against charges brought by a court he did not recognize. However, he would use the opportunity presented by the trial to bring his own charges against those he contended had committed crimes against Serbia and the Serbs. He would do this by availing himself of the right of self-representation. 

This was never a legitimate position. A criminal trial is designed to determine whether an accused is guilty of the crimes charged, in Milosevic's case 66 counts of crimes against humanity, war crimes and genocide. What is called a tu quoque defense is not recognized by the Tribunal -- meaning maybe I'm guilty but others have done the same or worse. Nor is it proper to invoke the recognized right of self-representation as a cover to secure a forum for advancing a political agenda. The moment Mr. Milosevic informed the Court he intended to use the trial for his purposes, it should have acted to stop him. At a minimum, appointment of standby counsel, who could take over when the Accused proved unable or unwilling to mount a proper defense, would have gone a long way to prevent the excessive delays of a trial that is in its third year and to avoid the problems that have recently occurred as a result of the Court firmly, though belatedly, asserting its control.

This is not to blame the Trial Chamber for choosing the approach it did when faced with Mr. Milosevic’s defiance. We have the advantage of hindsight, as well as the luxury of observers who do not bear the responsibility and consequences of our strongly held positions. Faced with an unprecedented situation in arguably the most important war crimes trial in an international tribunal since Nuremberg and Tokyo, ICTY Trial Chamber III stepped off a precipice not knowing where it would land – whether on firm ground or in a swamp. The Chamber's motives were good. It thought that by allowing Mr. Milosevic to speak within the trial format, he would gradually become involved in presenting a real defense. The Court's fault, if fault there be, was in its belief that a man fairly treated will respond in kind. Sadly, that is not always so -- and rarely, if ever, with a former authoritarian head of state used to getting his way. 

The results of allowing the Accused to participate on his terms are a trial well into its third year with the defense case barely begun, a trial that often appeared to be controlled by the Accused rather than the judges, and survivor witnesses who were re-traumatized by the Accused's aggressive and sometimes abusive cross examination. As the Court bent over backwards to accommodate the Accused, they allowed him substantially more time for cross examination than the prosecution took for direct examination. Though repeatedly admonishing him about repetitive and irrelevant questioning and speech-making, the Chamber's lack of follow-through encouraged the Accused to continue his tactics. His occasionally proper cross examination lured the Court into believing he would change.

The stress of conducting his own case took its toll on Mr. Milosevic's health. During the prosecution's case the trial was adjourned 12 times for a total of 66 days and the trial schedule reduced to three days a week due to the Accused's illness. When Mr. Milosevic demanded two years' adjournment to prepare his defense case and was refused, he still managed to double the adjournment time through illness and manipulating his medications. Five times the Trial Chamber attempted to begin the defense case and five times it had to adjourn because of Mr. Milosevic's illness. In the meantime, Presiding Judge Richard May was diagnosed with cancer and died within a few months.

Given these circumstances, the Trial Chamber, which had repeatedly considered and rejected prosecution motions to appoint counsel to represent the Accused, undertook a radical review of the trial. Based on expert medical reports that concluded Mr. Milosevic was no longer fit enough to continue representing himself, and recognizing its duty to assure a fair and expeditious trial, the Trial Chamber finally took the step it had resisted for so long. It ruled that the Accused must be represented by counsel for the continuation of the trial. 

Mr. Milosevic is presently defying the court order on the manner in which his defense case will be carried out. He is as scornful of his health as he is of the Court's order. He refuses the Court's standing invitation to appoint defense counsel of his choice. He refuses to communicate or cooperate in any way with defense counsel who were appointed by the Court and has also forbidden his associates to communicate with them. He steadfastly refuses the Court's repeated invitation to question witnesses himself on relevant matters not covered by counsel. Mr. Milosevic asserts he will not participate in the trial unless the Court once again allows him to represent himself.

According to his Legal Associates, about 265 of his planned witnesses have also indicated their refusal to testify unless the Accused is allowed to resume representing himself. This amounts to a rather widespread defiance of the Tribunal -- which obstructs the trial and risks bringing it to an impasse. Meeting such widespread resistance among witnesses, Defense Counsel find it difficult, to say the least, to put forward a defense. 

For those who accept the rule of law, including the legitimacy of the UN-established International Criminal Tribunal for the former Yugoslavia, the proper response to a decision with which one disagrees is to file an appeal. Indeed, court appointed counsel have filed an appeal on Mr. Milosevic's behalf. Rather than wait for the Appeals Chamber to render its decision, however, Mr. Milosevic and his allies have taken extra-legal measures to stop the trial -- the Accused by refusing to communicate with the defense lawyers and prohibiting his legal associates from doing so as well; his witnesses by refusing to testify. Clearly, their message is 'this trial will not go forward except under Mr. Milosevic's terms.' 

It is wholly likely that if the Appeals Chamber upholds the Trial Court order, the Accused and his supporters will continue to defy the Tribunal. Mr. Milosevic has never wanted a trial. He has been clear he wants a forum. 

The Accused and his supporters have focused public attention on what they consider his absolute right to represent himself. The Trial Chamber ruled that the right is not absolute, and is subject to the more fundamental right to a fair and expeditious trial, which, in this instance, it found could not be achieved by allowing Mr. Milosevic to continue representing himself in light of his chronic illness and deteriorating health. In all circumstances, the Court is obliged to act in the interests of justice. Whether one disagrees with the Trial Chamber's ruling or not, it is the Appeals Chamber who will decide if, in ICTY jurisprudence, the right to represent oneself should be absolute or limited. 

Mr. Milosevic cynically uses his right to represent himself to charge the Court with violating his basic rights and to garner popular support. By claiming his rights are being violated, Mr. Milosevic distorts reality and attempts to manipulate the Court and the public. 

Some believe Mr. Milosevic should be allowed to use the trial to advance his political views. After a recent lecture I gave on this topic, some in the audience argued it is no worse than having him sit silently as court-appointed counsel present a defense he does not want. 

Why, then, have a trial at all? If he is allowed to create and control the process in which he has been called to answer very serious charges of criminal wrongdoing, it, in fact, becomes something other than a trial. We are no longer operating under rule of law, but under the rule of men -- and a man who is accused of very grave crimes, at that. 

Certainly, Mr. Milosevic has the right to choose a defense he considers appropriate -- but within the parameters of the law. Charging that there is a world conspiracy against the Serbs is not a legitimate defense to charges that he is individually guilty of committing genocide and crimes against humanity by taking part in a plan to ethnically cleanse large parts of Bosnia, Croatia and Kosovo of their non-Serb populations. 

While the Trial Chamber did not base its decision to impose counsel on the Accused's refusal to mount a legitimate defense, Judge Robinson, now presiding, stated his health was not the only reason for the decision. It also became necessary to preserve the prestige, reputation and integrity of the Court, for if the Court were to continue allowing Mr. Milosevic to represent himself, knowing the trial would last at least two more years and be interrupted 12 times as it has thus far, the Court would be acting irresponsibly and would bring the Tribunal into disrepute.

In the final analysis, the Trial Chamber should have appointed at least standby counsel from the first moment Mr. Milosevic declared he didn't recognize the Tribunal and intended to use the trial to present his political agenda. The Court's initial decision was a mistake, as anyone familiar with Milosevic the negotiator during the 1990's would have known. This is an important lesson for international criminal tribunals faced with similar defiance by defendants in the future -- defiance which can be expected from those formerly at the apex of power when they are called to account for crimes.

Indeed, in three other cases before the Yugoslav and Rwanda Tribunals and the Special Court for Sierra Leone the courts have acted quickly to assert their authority in the face of similar challenges from the accused. In two of them, accused boycotted their trials to protest court decisions regulating the manner in which they could conduct their defense. Both the Rwanda and Sierra Leone Courts ruled it did not violate the accuseds' rights to continue the trial in their absence, since the accused had chosen not to be present.

Vojislav Seselj, leader of the Serbian Radical Party and sponsor of paramilitary units during the recent wars, now awaiting trial in The Hague on 15 counts of war crimes and crimes against humanity, also denies the legitimacy of the proceedings that have been brought against him before the ICTY and insists on representing himself. Having seen the result of allowing Mr. Milosevic to have his way, Trial Chamber II appointed standby counsel for Mr. Seselj shortly after his initial appearance. Should the Accused attempt to obstruct the trial process, standby counsel will take over. 

These cases, as well as the Milosevic trial, illustrate the very serious problem that international criminal tribunals, whether ad hoc or permanent, can expect to face, that is, a refusal by those they charge, particularly those in leadership positions, to submit to legal authority. The international tribunals must be prepared to respond in ways that advance the rule of law. If they do not, and the legal process established to end impunity is allowed to be hijacked to the purposes of those it seeks to bring to account, then international humanitarian law itself will be brought into disrepute. 

While we focus on the accused and his rights at trial, other interests are involved, not least of which are those of the public in seeing justice done and those of people who have been victimized by the crimes Mr. Milosevic is alleged to have perpetrated. 

Defense counsel have argued to the Court that the only rights which matter in a criminal trial are those of the Accused. If that is so, where do victims look for justice? If the trial is handed over to the Accused as his political platform, what becomes of the victims' need for justice? This is not to prejudge Mr. Milosevic as guilty, but to argue that the victims have a right to a fair determination of his guilt for the horrible crimes committed against them. 

While victims' rights and interests have not been explicitly provided for in the ICTY Statute as they have in the statute of the permanent International Criminal Court, the ICTY cannot fulfill its mission without giving them serious consideration at all stages of the process. How can there ever be security and reconciliation in the former Yugoslavia where those who have suffered so grievously feel disregarded? How can there be reconciliation where a person accused for the harm done to them is allowed to hijack the trial to serve his purposes, thereby denying them a fair determination of his guilt? 
Finally, people frequently ask me whether I think the trial of Slobodan Milosevic has had a negative effect in the former Yugoslavia. Has it rallied Serbs to the defense of the leader they so recently threw out of office? Has it disillusioned Bosniaks, Croats, Kosovar Albanians and Serbs who consider Milosevic responsible for so much of their suffering? Will this trial contribute to reconciliation or will it fuel more divisiveness?

Quite simply, I don't know. It would be arrogant and presumptuous of me to even attempt to answer this question. I would like to make two points, however. One, the answer may not be available for many years, it may not be simple and it may not be the same for everyone. Two, opinion makers -- journalists, commentators, politicians and academics -- have a responsibility to the general public to de-mystify the rather arcane legal proceedings, as well as to expose efforts to manipulate them by those who would profit from the tribunals falling into disrepute.

The ICTY and other international war crimes tribunals are not perfect. They cannot be a goddess born whole and complete from the head of a god. That's myth. They are born of great effort with errors in their conception. They crawl into the world on all fours, not yet able to stand alone. They reflect our inadequacies, our differences and compromises. When they err and disappoint, however, we should not respond by destroying these new creations, but by giving them the constructive criticism and support they need to become what we want them to be -- institutions that implement our desire for the rule of law to replace the rule of impunity. What this conference has set out to do is a positive step in that direction. 

Thank you for your attention.
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